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BEFORE THE FEDERAL ELECTION COMMISSION SENSE?‘W t

FEB 2 2001

In the Matter of )
) MUR 4940

Campaign for America - )
| 'GENERAL COUNSEL'S REPORT #2

I ACTIONS RECOMMENDED: Reopen MUR 4940 with respect to Campaign for

America, rescind the finding that there is reason to believe thét Campaign for America violated

2U.S.C. §434(c)(2) and 11 C.F.R. §§ 104.4(c)(2) and 109.2(a), and find no reason to believe

that Campaign for America violated 2 U.S.C. § 434(c)(2) and 11 C.F.R. §§ 104.4(c)(2) and

109.2(a).

IL. BACKGROUND

Following the recommendation of this Office, the Commission, on January 17, 2001,
found reason to believe that Campaign for America violated 2 U.S.C. § 434(c)(2) and 11 C.FR.
§8§ 104.4(c)(2) and 109.2(a) based on this Office’s representation that Campaign for America had

failed to file a Form 5 with the Secretary of the Senate. Consistent with this Office’s

. recommendations, the Commission further voted to take no further action regarding this

violation, and to send an admonishment letter. This Office had made its recommendations
because the copy of the Form 5 attached to the complaint in this matter showed that it had been -

filed with the _Commission, and because the response to the complaint, in discussing the filing of
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the Form 5, mentioned only that it had been filed with the Commission and the Kentucky
Secretary of State, and made no mention of filing the report with the Secretary of the Senate. See
MUR 4940, Response of Campaign for America et al. to the Complaint Filed by the National
Republican Senatorial Comrﬁittee at 10.'

On January 31, 2001, counsel for Campaign for America contacted the attorney assigned.
to this matter and informed him that Campaign for America had iﬁ fact timely filed its Form 5
with the Secretary of the Senate, aﬁd inquired as to whether anything could be done to correct the
Commission’s finding. Counsel faxed a copy of the Form 5 Campaign for America had filed
with the Senate to staff that same day. Attaéhment 1. Areview of the Comnﬁssion’s microfiche
files shows that a copy of Campaign for America’s Foﬁn 5, date-stamped by the Secretary of the
Senate, was available to staff as of the time this Office made its recommendations. This Office is
treating counsél’s request as a request to reopen MUR 4940 and to rescind the reason to believe
finding.

Typically, the Commission’s practice is to deny a request to rescind reason to believe
findings. This practice reflects the fact that a ﬁhding of reason to believe was niade on the basis
of the information availabie to the Commission at a particular time, and that “reason to believe”
is only a pfeliminary finding aﬂd is a statutory prerequisite to an investigation to ascertain
whether there is probable calise to believe a violation has occurred, and does not constitute a

determination by the Commission that a violation has occurred.

! The complaint did not allege that Campaign for America had failed to file its Form 5 with the Secretary of the
Senate; rather, this apparent violation was generated from within this Office.
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In this case, however, information was available to this Office that would have shown
that Cémpaign for America complied with the ﬁling requirement, and that therefore, there was no
basis for the reason to believe finding. This Office should have been aware of this filing, and it
erred in its recommendation.v Accordingly, this Office believes that it is appropriate under these
circumstances for the Commission to depart from its typical practice, and to rescind the reason to
believe finding.”

Based on the above, this Office recommends that the Commission reopen MUR 4940
with respect to Campaign for America, that it fescind its finding that there is reason to believe
that Campaign for America violated 2 U.S.C. § 434(c)(2) and 11 C.F.R. §§ 104.4(c)(2) and
109.2(a), and that the Commission find no reason to believe that Campaign for America violated
2U.S.C. § 434(c)(2) and 11 C.F.R. §§ 104.4(c)(2) and 109.2(a). If the Commission approves
this Office’s recommendations, this Office will include an‘écknowledgment of, and apology for,
our error in the letter to the respondent. |

II. RECOMMENDATIONS

1. Reopen MUR 4940 with respect to Campaign for America.

2. Rescind the finding that there is reason to believe that Campaign for America violated
2U.S.C. § 434(c)(2) and 11 C.F.R. §§ 104.4(c)(2) and 109.2(a). :

2 While Campaign for America could itself correct the public record, the Commission’s finding might, even allowing
for its lack of legal consequences, carry a certain stigma. See Federal Election Commission, Annual Report 1999 at
52 (where, in discussing the legislative recommendation to modify the terminology of the “reason to believe” finding
to “reason to open an investigation,” the Commission noted that the phrase “reason to believe” is “misleading and
does a disservice to both the Commission and the respondent.””) Moreover, given that that the recommendation to
the Commission was faulty, this Office believes that the burden to correct the public record should not rest with
Campaign for America. .
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3. Find no reason to believe that Campaign for America violated 2 U.S.C. § 434(c)(2) and
11 C.F.R. §§ 104.4(c)(2) and 109.2(a). '

4. Approve thé appropriate letters.

5. Close the file.

Lois G. Lerner
- Acting General Counsel

15 B :
o 2l &/ & BY: S
,:5 Date ' v ' Abigail SHaine
" Acting Associate General Counsel
B Attachment
o= Fax from counsel for Campaign for America
8
‘;5— Staff Assigned: Tony Buckley.
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TOTAL NUMBER OF PAGES: ? (Including Cover Sheef)
TO THE FOLLOWING: |
' , : - Time
NAME | FIRM/COMPANY FAX NQ Sent
¥ Anthony Buckley, Fsq. Federal Election Cornmission 202-219-3923
" |
"
|l Attachied, as we discussed, is a copy of the FEC Form 5 that CFA flled with the Secretary.of the Senate.
RPP. : |
Return Facsimile Number: 2237420
W)FD ONLY FOR THE USE OF THE ADDRESSEE AND MAY. TAIN INFORMATION THAT

1S PRIVILEGED AND CONFIDENTIAL. [F YOU ARE NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION OF THIS COMMUNICATION IS STRICILY PROHIBITED. I¥ YOU HAVE RECEIVED THIS |

COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE. THANK YOU.

If transmission is incomplete, or you have other questions, please call: 223-7339
4 Opérator:
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: Office of the CommissiotySecretary
FROM: Office of General Counsel g,
DATE: ~ February 2, 2001
z SUBJECT: MUR 4940-General Counsel’s Report #2
u The attached is submitted as an Agenda document for the Commission
it Meeting of
§ - Open Session Closed Session
) CIRCULATIONS | | DISTRIBUTION
= SENSITIVE X
i NON-SENSITIVE ] COMPLIANCE X
72 Hour TALLY VOTE X OpeniClosed Letters |
MUR O
24 Hour TALLY VOTE ] DSP O
24 Hour NO OBJECTION [] STATUS SHEETS |
. Enforcement ]
INFORMATION ] Litigation O
PFESP ]
96 Hour TALLY VOTE ] RATING SHEETS O
AUDIT MATTERS |
LITIGATION O
ADVISORY OPINIONS O
REGULATIONS ]
OTHER ]



